
 

 

 
 

 
 

*in order to determine what constitutes a related or inter-related individual, 
company and/or corporation please see Diagram 1 attached hereto. 

COMPLIANCE WITH SECTION 45 OF THE COMPANIES ACT (NO. 
71 OF 2008) 
("the Act")

"Loans or other Financial Assistance to directors"
(which includes inter-company loans and loans between related and inter-related 

persons)

"Financial Assistance" includes lending money, guaranteeing a loan or 
other obligation, and securing any debt or obligation:

to a director or a 
prescribed 

officer of the 
Company;

to a related 
company;*

or  to a director of a 
related company;

to an inter-
related 

company;*

or  to a director of 
an inter-related 

company;

to a related or 
inter-related 
corporation;*

or  to a member of 
a related or inter-

related corporation;

or to any person related* to such company, corporation 
director, prescribed officer or member as mentioned above.



Page 2 of 6 
 

 
 
 

 
 

 
 
 
 
 

Despite anything in the Memorandum of Incorporation 
of the Company ("the MOI") to the contrary, the Board 

may not authorise any Financial Assistance unless:

it is pursuant to an employee 
share scheme that satisfies the 

requirements of section 97;
or

the shareholders have passed a 
special resolution, adopted 

within 2 years, which approved 
such assistance either for a 

specific recipient, or generally 
for a catagory of potential 
recipients, and the specific 

recipient falls within the 
category,

and in every single transaction pertaining to the provision of 
Financial Assistance the Board must be satisfied that:

immediately after 
providing the Financial 

Assistance, the 
company would satisfy 

the "solvency and 
liquidity test";

and

the terms under which the Financial 
Assistance is proposed to be given 

are "fair and resonable" to the 
company.

In addition:



 

Page 3 of 6 
 

 
 

 
 

 
 
 
 
 
 
 
 

the Board must also ensure that any other conditions regarding the provision of 
Financial Assistance  as may be contained in the MOI have been satisfied (if any).

After the adoption of any resolution of the Board to provide Financial Assistance  
the Board must give written notice to:

all the Shareholders of 
the Company, unless all 

the Shareholders are 
directors of the 

Company;

and

every Trade Union representing the 
Company's Employees,

within:

10 business days after the Board 
adopts the resolution, if the total 
value of the Financial Assistance, 

together with any previuous 
Financial Assitance exceeds 0,1% 

of the Company's net worth at the 
time of the resolution; or

30 business days after the 
Financial Year end, in any other 

case.
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This document is provided / published as is for general information and is not intended to serve as legal advice. As 
every situation depends on its own facts and circumstances, specific professional advice should be sought and relied 
upon. Van Der Merwe Attorneys assumes no responsibility with regard to any inaccuracies, errors or omissions.  
__________________________________ 
 
For more advice on section 45 of the Companies Act, 2008 and the implementation thereof please feel free to contact 
either Piet van der Merwe or Jason Dorning at Van Der Merwe Attorneys, Corporate and Commercial Attorneys. 
Furthermore please feel free to contact us should you have any queries pertaining to the Companies Act, 2008. 
 
Tel:  011 063 2559 
Email:   pvandermerwe@vdma.co.za 
  jdorning@vdma.co.za 
website:  www.vdma.co.za

Any resolution taken by the Board or agreement with respect 
to the provision of Financial Assistance is void to the extent 

that it does not comply with the aforementioned.

If a resolution is void or an agreement is void in terms of the 
aforementioned, a director of a company is liable for any loss, damages or 

costs suffered by the Company, provided that the director:

was present at the 
meeting when the 

Board approved the 
resolution or 

agreement, or 
participated in the 

making of such decision 
in terms the directors 
acting other than at a 

meeting;

and

failed to vote against the resolution 
or agreement, despite knowing that 
the provision of Financial Assistance 

was inconsistent with the 
aforementioned.

mailto:pvandermerwe@vdma.co.za
mailto:jdorning@vdma.co.za
http://www.vdma.co.za/
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Diargram 1 

Is A related to B ?

(1A)
Where A and B 

are both 
individuals 

(natural persons)

(2A)
Are A and B:
i) married, or 

living together in 
a relationship 

similiar to 
marriage; or

ii) separated by 
no more than two 
degrees of natural 

or adopted 
consanguinity or 

affinity.

(1B)
Where A is an individual and B is a juristic person (including a foreign company and 

a trust irrespective of whether it was established in the Republic or not)

(2B)
Where B is a 

Company

Is A (alone) or together 
with any related or 

inter-related person:
i)  able to directly or 
indirectly exercise or 

control the exercise of 
the majority  voting 

rights associated with 
securities of B whether 

pursuant to a 
shareholders 

agreement  or 
otherwise; or 

ii) has the right to 
appoint or elect, or 

control the 
appointment or 

election of, directors of 
B who control a 

majority of the votes at 
a meeting of the board.

(2C)
Where B is a Close 

Corporation

Does A own the 
majority of the 

members 
interest, or 

controls directly, 
or has the right to 

control, the 
majority of 

member's votes 
in B.

(2D)
Where B is a Trust

Does A have the 
ability to control 
the majority of 
the votes of the 

trustees or to 
appoint the 

majority of the 
trustees, or to 

appoint the 
majority of the 
beneficiaries of 

the trust.

(2E)
Where B is a juristic 
person other than a 

Company, Close 
Corporation or a 

Trust.

Does A has the 
ability to materially 
influence the policy 

of B in a manner 
comparable to a 
person who, in 

ordinary commercial 
practice, would be 
able to exercise an 
element of control  

for a Company, 
Close Corporation or 

Trust

(1C)
Where A and B are both juristic persons

(2F)
Does A control B 
as contemplated  
in (2B), (2C), 2(D) 

or 2(E). 

(2G)
Is B is a subsidiary of A. 

B will be a subsidiary if-
A  (alone) or together with its subsidiaries and/or 

nominees alone or in any combination:
i) is or are directly or indirectly able to exercise, or 
control the exercise of, a majority **of the general 
voting rights  associated with issued securities of B, 
whether pursuant to a shareholders agreement or 

other wise; or
ii) has the right to appoint or elect, or control the 

appointment or election of directors of B who control a 
majority of votes at a meeting of the board.

** if all securities are held then B shall be a wholly 
owned subsidiary

(2H)
Does a third party 

control both A 
and B as 

contemplated  in 
(2B), (2C), 2(D) or 

2(E) 
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*“inter-related” when used in respect of three or more persons, means persons 
who are related to one another in a linked series of relationships, such that two 
persons are related in a manner as detailed above, and one of them is related to 
the third in any such manner, and so forth in an unbroke series. 

If yes

A and B are Related

If no

A and B are not Related


