
 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Does the amount of 

shares of the relevant 

class to be issued in 

terms of the subscription 

fall within the authorised 

share capital in terms of 

the company's MOI? s 38 

Unless the company's MOI says 

otherwise, the board may inter alia 

increase or decrease the number 

of authorised shares of each class. 

s 36  

If this right of the board is removed 

by the MOI, a special resolution of 

the shareholders will be required to 

amend the authorised share capital 

of the company. s 16 

Note: a director of a company is 

liable for loss or damages incurred 

as a result of issuing unauthorized 

shares s 77(3)(e)(i) 

Do any of the 

directors of the 

company have a 

personal financial 

interest in the 

decision of the board 

to issue the shares? 

Does the company's 

MOI restrict or remove 

the shareholders' pre-

emptive rights in terms 

of s 39(2)? 

 

Any shares proposed to be 

issued must first be offered to 

the existing shareholders in 

proportion  to their voting power 

prior to the share issue s 39(2).  

If the other shareholders fail to 

subscribe within reasonable time 

the shares may be offered to 

third parties. S 39(4)(b) 

If the answer is 

'yes' to either or 

both of these 

questions means 

that a special 

resolution of 

shareholders is 

required in order to 

approve the share 

issue. 

Are the subscribers for the 

shares either of the persons 

described below? 

1) A director, future director, 

prescribed officer, or future 

prescribed officer of the 

company s 41(1)(a); 

2) related or inter-related to 

the  company or to a 

director or prescribed 

officers of the company? s 

41(1)(b); or 

3) a nominee of a person 

contemplated above s 

41(1)(c). 

2) Will the transaction result in 

shares being issued which are  

equal to or greater than 30% of 

the shares in issue prior to the 

transaction? s 41(3) 

Note the extent of the 

limitation in the MOI. If 

the limitation is 

absolute, proceed to 

next step. If however 

the restriction does not 

totally remove the pre-

emptive rights, act 

accordingly before 

proceeding to the next 

step. 

The terms of a 

shareholders 

agreement must also 

be considered and 

complied with, to the 

extent required. 

Consider when the 

shareholders 

agreement was 

concluded and to what 

extent it conflicts with 

the MOI. 

 

S 75(2): Unless the decision to issue 

the shares is: 

1) one which generally affects all of 

the directors in their capacity as 

directors; or 

2) generally affects a class of persons 

of which the director is a member but 

is not the only member and is not 

related or inter-related to the 

members, 

then all directors who have a financial 

interest in the decision to issue the 

shares must disclose their interest 

before the matter is considered, leave 

the meeting thereafter and cannot 

take part in the decision. 

If the director is the sole director the 

matter must be referred to the 

shareholders and approved by an 

ordinary resolution s 75(3). 

 

 

The company 

may issue 

authorised 

shares to the 

subscribers  

provided that it 

is for adequate 

consideration. 

s 38(1) read 

with s 40(1)(a) 
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