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author by operation of law, being the Court Order.
The valuation of intellectual property and thus a spouse’s share of the

copyright is an inexact science but can be established by various recog-
nised methodologies, such as a notional future income stream calculated
with reference to existing examples of licences already in play in respect
of works, which are the subject matter of copyright vested in the joint
estate prior to divorce.

Should the Order of divorce provide that the spouses will own the
copyright jointly after divorce, the division of new post-divorce income
obtained from the sale or licence of the copyright will be a contractual
issue between the erstwhile spouses and no longer an issue engaging the
marriage laws. !

Gardiner is a director of Werksmans
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Contract: the key to 
efficient POPI compliance
C H A R L I E  W A T S O N

Concepts within POPI are broadly defined and after a cursory glance at the
section dealing with to whom and what it applies, it is obvious that POPI
will apply to just about every conceivable use of every conceivable type of
PI by just about any person or entity, big or small, public or private.1

Essentially, a compliant collection or use of someone’s PI must be con-
ducted in accordance with the “8 Principles” set out in POPI. These require
that PI must always be collected directly from the relevant data subject and,
once collected, may only be used for that specific purpose; after which it
must be destroyed. I am paraphrasing quite a bit here, but this, in a nutshell,
is the position.

Restrictive though POPI might seem, what can be gleaned from the 8
Principles is that PI can be collected and used quite freely and in a manner
outside that contemplated by the Principles, provided the data subject con-
sents to the intended use. 

Herein lies the practical solution to efficient POPI compliance, namely,
contract. In fact, from a collection and use of PI point of view, POPI can

effectively be done away with by having one’s affairs in order from a con-
tractual point of view. In future this will be a critical element to POPI com-
pliance, especially by institutions that process PI on a large scale.2

Alternatively, a party seeking to avoid strict compliance with the collec-
tion and use provisions of POPI may seek to argue that, in the circum-
stances, compliance was not “rea-
sonably practicable.” It should go
without saying though, where it is
possible to rely on a contract for
compliance, rather than a vague
phrase like “reasonably practicable,”
one should always seek to do so. A
contract, if properly drafted, will
bring certainty to the question of
whether or not a specific use of PI
by a responsible party was authorised
by the relevant data subject.

There are various instances in
POPI where conduct, which would
ordinarily fall outside what is per-
missible, can be excused. This is
dependent on it being executed by a
responsible party pursuant to the consent of the data subject (which can be
procured in a contract) or, alternatively, where compliance is not reason-
ably practicable in the circumstances. s11, for example, provides that PI
must be collected directly from the relevant data subject, unless (among
other exemptions) the data subject has consented to collection from another
source or where collection directly from the data subject is not reasonably
practicable in the circumstances of the particular case. 

Much has been made in the press lately of the
imminent privacy protection law, the Protection
of Personal Information Bill, 2009 (POPI). It was

recently passed by the National Assembly and, once
signed by President Zuma, it will become binding law and
will impact significantly on how personal information (PI)
such as that relating to, among others, a person’s identity,
contact details, characteristics, views and opinions, can
be collected and used.
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To illustrate how this will come into play in the practical everyday busi-
ness world, consider the scenario of a financial institution (a bank, for
example) that wishes to sell its debtors book to a third party. This would, of
course, entail that the third party purchaser of the debtors book will receive
PI about those debtors. 

So, how do the parties deal with this from a POPI compliance point of
view? Ideally the seller bank would already have a contractual relationship
with each of the respective debtors whereby it would have each debtor’s
consent to transfer his or her PI, held by the bank, to any person to whom
its rights against that debtor have been ceded. And it is likely that many
financial institutions already have this type of contractual relationship.

The problem arises where the seller bank does not have the consent of
the debtor to transfer his or her PI, whether by virtue of a contract or some
other form of written consent. To transfer the personal information of data
subjects to a third party in these circumstances could potentially result in
the bank (and the third party purchaser) incurring devastating civil liability
for failure to comply with s11 of POPI. 

What can the parties do in this situation? There are two options; the
most preferable of which would be to procure from each debtor their con-
sent to the transfer of their PI. This could be achieved by imposing new
contractual terms on each debtor. However, whether or not this will be a
practical solution will depend upon the circumstances of each case and is
unlikely always to be a viable solution, especially where there are, literally,
thousands of debtors involved.   

The alternative would be to forego strict compliance with s11(1) and to
take the position that s11(1) does not apply because collection of the PI
directly from each debtor would not be reasonably practicable in the cir-
cumstances of the particular case3. To borrow from an often quoted phrase:
‘contract is king’ and, unlike vague objective phrases like ‘reasonably prac-
ticable’, the meanings of which even after years of case law are not always
clear, a (well drafted) contract usually brings certainty to a matter and is,
therefore, always preferable.

It may not, however, always be viable to impose new contractual terms on
a data subject and it is in cases like this that responsible parties may seek to
rely on their view that compliance, in the circumstances, is not reasonably
practicable. In an example such as that mentioned, where there are poten-
tially thousands of data subjects at play, collecting PI directly from each one
might be unreasonably onerous and, therefore, not reasonably practicable.
Situations like this will arise once POPI comes into effect and, when they do,
one can only hope (for the responsible party’s sake) that a court will agree. !

Watson is an associate, Commercial Department, Van der Merwe Attorneys

POPI has been signed by the President and has become binding law – Editor

1 Certain types of processing of PI are excluded from POPI, such as where the PI is processed in a purely
personal or household activity or for the State in a matter of national security. 

2 I recently gave a presentation on the impacts of and how to practically comply with POPI to various per-
sons involved in the financial services industry, an industry that will be hugely impacted by the new leg-
islation given the volume of PI which it collects and processes on a daily basis. What seems clear is that
all financial institutions’ contracts and procedures will have to be squeaky clean in order to keep the
POPI Regulator off their backs. 

3 Note that this is not the only exemption provided for in section 11(2). A responsible party may also be
excused from collecting PI directly from a data subject where inter alia this would not prejudice a legit-
imate interest of the data subject or where collection directly from the data subject would prejudice a
lawful purpose of the collection. 
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